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While we advise directors to engage early with Her Majesty’s Revenue & Customs 
(HMRC) over overdue taxes such as VAT & PAYE, this briefing focuses on how to deal 
with any enforcement by HMRC against their company.

This document is one of a series of Board Briefings that consider the various 
challenges and opportunities facing directors. It is written from our perspective as 
turnaround investors who have the benefit of objectivity and the desire to ensure that 
any business we partner with will both survive and grow.
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Executive Summary
There are several reasons why a business can get 
behind with paying its VAT, PAYE, CIS, Corporation  
Tax or other tax bills.

Business interruption due to Covid-19, loss of sales, 
demands from suppliers, staff issues, increasing costs 
and many more reasons can result in a shortage of 
cash impacting on the business and its ability to pay 
debts. Among these debts are taxes and it has been  
all too easy to put off paying VAT and PAYE resulting  
in a rapid accrual of overdue liabilities to HMRC.

This briefing focuses on those companies that are 
unable to pay HMRC debts when they are due. In such 
situations the business is likely to be experiencing 
cash flow and solvency difficulties, either temporarily 
because of delayed payments from suppliers or 
clients, or because of deeper problems.

Whatever the reasons HMRC will make every effort 
to collect the overdue money and it has an escalating 
series of actions it can take. 

When dealing with HMRC it is necessary for directors 
to know if their company is insolvent so that they  
can avoid the prospect of personal liability.

This Board Briefing outlines some key considerations 
for the board of directors when allocating cash  
and resources.

Understanding Insolvency 

Insolvency is defined by four tests that are set out  
in the Insolvency Act, 1986 and reproduced below:

• Unsatisfied statutory demand: failure to deal with  
a statutory demand;

• Outstanding judgement: failure to pay a judgement debt;

• Cash flow test: when the company is unable to pay its 
debts on time;

• Balance sheet test: when the company’s liabilities  
are greater than its assets.

A key reason for knowing if a company is insolvent  
is that while it is insolvent for any of the above reasons, 
the directors can be held personally liable for their actions 
and they should know their primary obligation shifts from 
looking after the interests of shareholders to looking after 
those of creditors, including HMRC. 

Insolvency does not mean that a business will have  
to close, but it does indicate signs of trouble that should  
not be ignored.

This briefing is mainly concerned with helping directors  
if their business falls within these last two definitions above.

Key advice
Remember doing nothing is not an option for directors  
if they want to avoid HMRC eventually putting the company 
out of business.

If the company is insolvent directors ought to seek restructuring 
and turnaround advice to avoid many of the potential legal and 
personal liability pitfalls.
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HMRC Debt Collection Measures

The full list of measures is on the Government website:  
https://www.gov.uk/if-you-dont-pay-your-tax-bill 

For businesses with overdue taxes, the main collection 
measures HMRC will follow in rising order of seriousness are:

• Letters and phone calls;

• Visit from an HMRC Field Officer to collect payment;

• County Court Claim for tax arrears;

• Distraint by an HMRC Enforcement Officer  
to seize goods;

• Issuing a Winding-Up Petition to close down  
the company.

These are each covered in greater detail in the sections 
below but directors should be aware that HMRC can skip 
measures and escalate their enforcement action very 
rapidly, especially if they believe early action will improve 
their prospects for recovery.

Before escalating collection, HMRC will normally send a 
notice of their intended next step and this briefing aims to 
help directors deal with HMRC depending upon which step 
they are dealing with.

Letters and phone calls
When a company is overdue for any VAT, PAYE, CIS, National 
Insurance or Corporation Tax payments it normally receives 
a notification letter from HMRC with the amount due. 
Checking and reconciling the amount claimed is important 
so that the right amount is eventually paid. But be aware 
that interest normally accrues and often fees are applied 
when assessing the amount owed.

If the assessed tax liability is wrong and therefore not  
owed, the company can contest the amount but will need  
to submit evidence.

Before contesting any tax amount it is necessary to  
check all relevant filings are up to date as HMRC relies  
on information provided but will assess any amounts  
when they do not have the information.

Disputing the amount is not sufficient justification for 
withholding payment and the company should pay what  
it believes is due as withholding tax owed should not be 
used as a negotiation tactic for disputed amounts.

Failure to pay overdue taxes will result in further reminder 
letters that in time will be followed up by escalating debt 
collection measures.

Directors should always respond to letters at the earliest 
opportunity even if the company cannot pay the amount 
owed. It may be that they ask for time to pay and in some 
instances ask for interest and fees to be suspended.

The most common option for deferred payment is a Time  
to Pay (TTP) Arrangement and this is often the best 
outcome for many companies as it spreads payment 
over time. TTP Arrangements are covered in detail under 
Payment Options below.

Before agreeing a TTP Arrangement, directors should 
prepare robust forecasts to satisfy themselves that they  
can meet the proposed payments and pay all future taxes 
on time as there is not latitude for renegotiation in the event 
of default.

Visit by HMRC Field Officer to collect payment
Before a visit by a Field Officer to collect payment the 
company will normally have received a number of letters 
and possibly phone calls. HMRC do however have the 
right to visit unannounced and sometimes do so to collect 
payment from persistent late payers. All Field Officers carry 
an identity card.

Ideally directors will have responded to the letters 
beforehand to avoid a Field Officer turning up to collect 
payment but if HMRC does turn up then the company can 
either pay them there and then, or agree a TTP Arrangement 
for payment over a period of time. 

Even if payment cannot be made in full it can make sense 
to offer a payment on account while seeking to agree a 
schedule of payments for the balance of the debt.

Field Agents also have the power to act as Enforcement 
Officers with the powers to distrain over goods (see distraint 
visit below). In practice they would normally come back  
to do this having given notice for time to pay before they 
return, but obviously it is best to be as helpful as possible 
when they call.
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County Court claim for tax arrears
If the company does not pay and cannot reach agreement for 
a TTP Arrangement HMRC sometimes applies to the County 
Court for judgement before taking enforcement action.

Following a County Court Judgement, the court may appoint 
a Certified Enforcement Agent (Bailiff) with powers to take 
control of goods and, if necessary, sell these to recover a debt. 

Do not ignore notifications that enforcement action is 
pending.  Directors should contact HMRC as soon as 
possible although at this stage they might be wise to involve 
a rescue and turnaround adviser who can both advise the 
directors and negotiate terms for agreement about paying 
the arrears.

Distraint visit by HMRC Enforcement officer to seize goods
Before a visit by an Enforcement Officer to distrain over 
goods the company will normally receive a formal notice  
from HMRC advising that this is their intention. HMRC also 
has the right to turn up unannounced and sometimes does 
so, especially if they think goods will be removed before  
they arrive. 

HMRC Enforcement Officers have the right to peacefully 
enter the business premises to seize goods and assets 
wholly owned by the company. They may not force entry  
into commercial premises without prior authorisation  
from the Court.

The seizure does not mean they must remove the goods 
there and then. Instead they may agree to leave the goods at 
the business premises under a Controlled Goods Agreement 
(also known as taking ‘Walking Possession’) in lieu of 
removal of the seized goods. If this is the case the goods 
must not be removed.

A Controlled Goods Agreement is a form of seizure that 
involves making a detailed list of the goods seized and 
ought to involve the Officer physically touching each 
item as part of the seizure process. A copy of the list is 
provided and signed by the company. A Controlled Goods 
Agreement means that the goods may not be removed from 
the premises or sold. If they are then directors can be held 
personally liable under the Pound-breach Act 1843 although 
this is rarely used by HMRC.

Ideally a director should contact HMRC within the five days’ 
notice period to inform them that the company will pay 
them immediately or to advise what payment options the 
company would like to pursue if it cannot pay the tax owed. 

Winding-up petition
The most draconian of collection measures used by HMRC 
is to issue a Winding-Up Petition with a view to closing the 
company if payment is not made.

This will follow a number of previous attempts to recover 
payment by other means referred to above. It will also be 
preceded by a Notice of their intention to issue a Winding-Up 
Petition normally served on the company’s registered office 
giving at least five days’ notice. It is surprising how many 
directors are unaware of such service and in some instances 
of a Winding-Up Petition. This sometimes arises from 
the Registered Office address not being at the company’s 
premises leading to delays in receiving documents.

Following receipt of a Notice the directors have a final 
opportunity to contact HMRC with a view to staying the 
service of a Petition while they consider payment options, 
but at this stage HMRC will not allow much time and 
normally only agree to payment in full or a TTP Arrangement.

Once a Petition has been issued, it cannot easily be stopped 
before the Petition Hearing date which is normally 2 to 3 months 
after service. This time offers scope for reaching agreement with 
HMRC over terms for the Petition to be dismissed however they 
will only accept two options for payment:

• Payment in full before the Petition is dismissed; or

• Company Voluntary Arrangement (CVA).

Payment terms will include paying HMRC’s Petition costs  
as well as the tax due plus fees and interest.

It is important to note that there is no option for a TTP 
Arrangement once a Petition has been issued.

Ideally a director should contact HMRC within the five days’ 
notice period to reach agreement over terms for payment.

At this stage directors will almost certainly need and should 
appoint a turnaround, restructuring or insolvency adviser 
who will carry out a review and advise the company about 
its options.

If the company cannot pay but there is scope for 
restructuring the business to be profitable with positive cash 
flow then the preferred option is likely to be a CVA which 
once approved will result in the Petition being dismissed.
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Payment Options

Company Voluntary Arrangement (CVA)
CVAs are essentially an agreement with unsecured creditors 
over terms for repayment of unsecured liabilities. Agreement 
is based on a proposal being approved by  
a requisite majority of the unsecured creditors that allows 
the company to pay its liabilities over an extended period  
of time and/or to pay a percentage of its liabilities.

A CVA is often the best outcome for those companies which 
are insolvent in that they cannot pay all their liabilities but 
where a restructuring of the company can turn it around 
to become profitable with positive cash flow allowing for 
payments to be made out of future trading. 

Preparing CVA proposals and the forecasts on which they 
are based normally requires the assistance of experienced 
restructuring and turnaround professionals. While proposals 
include payments to creditors, they should focus on the plans for 
fundamental change that are necessary to make the company 
successful so that it can meet the proposed payments.

A recent aspect of CVAs is that VAT, PAYE and Employee 
National Insurance deductions are now secondary 
preference creditors and must be paid ahead of the 
unsecured creditors. For this reason CVAs may not always 
be the right option in some circumstances so again advice 
from a restructuring and turnaround professional is required 
to consider so the likelihood of success of all options is 
considered before pursuing a CVA. 

The timeframe for CVAs is normally for periods of up to five 
years, but they can be agreed for shorter or longer periods. 
They must be approved by a vote of unsecured creditors 
who will need sufficient justification, normally in the form of 
a dividend representing a percentage of their liabilities that 
is better than their alternative outcomes. HMRC will always 
seek to be paid in full if they are to support the CVA.

While HMRC prefer payment in full, there are a number of options for payment. 

Deferred payment
In some instances HMRC agree deferred payment when  
they are convinced that the company is due to receive  
funds in the near future. 

Proof of such funds can be in the form of an outstanding 
debt that is due to be paid, an imminent loan or an injection 
of director or shareholder funds.

The timeframe for deferment is normally limited and rarely 
more than three months although we have seen this as long 
as six months. However long the payment is likely to incur 
ongoing interest and must be made in full.

Time to Pay (TTP) Arrangement
TTP Arrangements are essentially an agreement with  
HMRC that allows the company to pay the full tax arrears 
over time. Payments are usually monthly by direct debit. 

A Time to Pay (TTP) Arrangement is often the best outcome 
for most companies with arrears where the company is 
profitable and has positive cash flow. To confirm this and 
before agreeing the monthly amounts, directors should 
prepare robust forecasts to satisfy themselves that they  
can meet the proposed payments.

A condition of TTP Arrangements is that all future taxes  
are paid on time where failure to pay future VAT and  
PAYE obligations on time represents a default of the  
TTP Arrangement.

There is no latitude for renegotiation of the TTP 
Arrangement in the event of default such that all overdue 
amounts become immediately due.

The timeframe for TTP Arrangements is normally for periods 
of up to twelve months although they can be agreed for 
longer periods and we have negotiated them for as long  
as thirty months. 

Normally HMRC will agree to suspend interest and cease 
applying further fees providing payments are made but they 
retain the right to apply interest and fees in the event of default. 
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Board Action

Questions for Directors to consider

Are the accounting and reporting systems 
in place to ensure we are kept aware of any 
overdue amounts due to HMRC and indeed  
to any other creditors?

Who controls correspondence sent to the 
registered office?

Does the company receive all 
correspondence relating to debt collection  
by HMRC and indeed any other creditors? 

Do we as the directors see all 
correspondence relating to debt collection by 
HMRC and indeed any other creditors? 

Is the business insolvent?

Do we have a history of default on past 
payments to HMRC?

Do we have a financial model and forecasts 
that can be used for making proposals for 
payments to HMRC or any other creditors?

Do we know any suitably experienced 
advisors?

Actions for Directors to take
The foundation for a successful turnaround is a clear 
understanding of what needs to be done followed by 
decisive action to implement decisions. 

Do not delay in making sure your board has the experience 
necessary to deal with the current situation. The demand  
for business turnaround experience and knowledge of  
the specialist business survival tools is massively 
outstripping supply.

Creditors Voluntary Liquidation (CVL)  
or Administration (Admin)
When there are no prospects of saving the company then 
the assets should be liquidated for the benefit of creditors 
and the company cease to operate. 

Given that the cessation of operations has such a huge 
impact on the value of the trading assets of a company this 
is best managed by an insolvency practitioner since the 
directors have an obligation to minimise the loss to creditors 
and the impact of the closure on stakeholders.

The normal routes to liquidating assets for the benefit of 
creditors are either by selling after closing the company 
via a CVL; or by selling them before closure via an 
Administration. Either way directors are advised to seek 
advice from an insolvency practitioner. If the directors need 
an introduction then the company’s accountants are often 
best placed to do so. 



© K2 Partners Ltd 2021

About  
K2 business partners
We are turnaround investment partners, each of us with over 
30 years’ experience of supporting directors by investing in 
the turnaround of their business. We focus on companies with 
£3m-£20m turnover that have functioning boards and assets  
that others find difficult to value. We like to take a minority equity 
stake in companies that manufacture goods or supply services 
including IT & technology service providers, those that have 
databases, or are branded and intellectual property businesses.

If we can assist you, please either call us on  
020 7720 8000 or book a meeting via  
www.calendly.com/k2businesspartners/discovery-call

For more information about K2 and our Board Briefing Series  
please see our website at:  www.k2-partners.com

Are there any topics you would like us to cover in our Board  
Briefing series? Please let us know at info@k2-partners.com 


